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(3) Employees of nonappropriated-fund
activities. Nonappropriated-fund activi-
ties are entities established and oper-
ated for the benefit of military mem-
bers and their dependents, and have
been judicially determined to be
“arms’ of the Federal government.
These entities operate from self-gen-
erated funds, rather than from funds
appropriated by Congress. Examples in-
clude Navy and Marine Corps Ex-
changes, officer or enlisted clubs, and
recreational services activities. A
claim arising out of the act or omission
of an employee of a nonappropriated-
fund activity not located in a foreign
country, acting within the scope of em-
ployment, is an act or omission com-
mitted by a Federal employee and will
be handled in accordance with the
FTCA.

(d) Scope of employment. ‘‘Scope of
employment’ is defined by the law of
respondeat superior (master and serv-
ant) of the place where the act or omis-
sion occurred. Although 28 U.S.C. 2671
states that acting within the scope of
employment means acting in the line
of duty, the converse is not always
true. For administrative purposes, a
Government employee may be found
“in the line of duty,” yet not meet the
criteria for a finding of ‘“‘within the
scope of employment’ under the law of
the place where the act or omission oc-
curred.

§750.24 Statutory/regulatory author-
ity.

The statutory provisions of the Fed-
eral Tort Claims Act (FTCA) are at 28
U.S.C. 1346(b), 2671-2672, and 2674-2680.
The Attorney General of the United
States has issued regulations on ad-
ministrative claims filed under the
FTCA at 28 CFR part 14. If the provi-
sions of this section and the Attorney
General’s regulations conflict, the At-
torney General’s regulations prevail.

§750.25 Scope of liability.

(a) Territorial limitations. The FTCA
does not apply to any claim arising in
a foreign country. 28 U.S.C. 2680(k) and
Beattie v. United States, 756 F.2d 91 (D.C.
Cir. 1984).

(b) Exclusions from liability. Statutes
and case law have established cat-

§750.25

egories of exclusions from FTCA liabil-
ity.

(1) Statutory exclusions. Section 2680
of Title 28 lists claims not cognizable
under the FTCA. They include:

(i) Claims based on the exercise or
performance of, or the failure to exer-
cise or perform, a discretionary Gov-
ernment function;

(ii) Admiralty claims under 46 U.S.C.
741-752 or 781-790. Claims under the
Death on the High Seas Act (46 U.S.C.
761), however, are cognizable under the
FTCA. All admiralty claims will be re-
ferred to the Judge Advocate General
for adjudication. Admiralty claims
against the Navy shall be processed
under part 752 of this Chapter;

(iii) Claims arising from intentional
torts, except those referred to in
§750.23(b);

(iv) Claims arising from the combat
activities of the military or naval
forces, or the Coast Guard, during time
of war.

(2) Additional claims not payable. Al-
though not expressly statutorily ex-
cepted, the following types of claims
shall not be paid under the FTCA:

(i) A claim for personal injury or
death of a member of the armed forces
of the United States incurred incident
to military service or duty. Compare
United States v. Johnson, 481 U.S. 681
(1987); Feres v. United States, 340 U.S. 135
(1950) with Brooks v. United States, 337
U.S. 49 (1949);

(ii) Any claim by military personnel
or civilian employees of the Navy, paid
from appropriated funds, for personal
property damage occurring incident to
service or Federal employment, cog-
nizable under 31 U.S.C. 3721 and the ap-
plicable Personnel Claims Regulations,
32 CFR part 751;

(iii) Any claim by employees of non-
appropriated-fund activities for per-
sonal property damage occurring inci-
dent to Federal employment. These
claims will be processed as indicated in
32 CFR part 756;

(iv) Any claim for personal injury or
death covered by the Federal Employ-
ees’ Compensation Act (6 U.S.C. 8116¢);

(v) Any claim for personal injury or
death covered by the Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 905 and 5 U.S.C. 8171);
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